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BBepneHue

A3BECTHO, 4TO OCHOBOW BCSIKOr0o 06LLECTBaA ABNSAETCS X03AACTBEHHAs AeATEeNIbHOCTb,
KOTopas perynmpyeTcs rpa)KJiaHCckuM 3aKoHoA4aTelbCTBOM. Ho npu BegeHUn
X03AACTBEHHOM AeATeNIbHOCTY BO3HMKAIOT CMopbl, KOTOPbIE peLlaTcs B cyae, rae
NeACTBYET rpakaaHCKO-MNpoLieccyasibHOe 3aKOHOAATEbCTBO.

3ajaden rpaXk4aHCKoro cynonpom3BoacTBa ABSAETCH 3aluMTa HapyLUEeHHbIX Un
ocnapuBaeMbiX Npas, cBo604 1 3aKOHHbIX MHTEPEeCOoB rpakdaH, opraHmnsauunin, npas un
NHTepecoB Poccuinckonm depepauynmn, cybbvektoB Poccnnckon denepaumnm,
MYHULUMNAaNbHbIX 06pa3oBaHWN, APYrnux Nuu, ABAAIOWNXCA CyObeKTaMn rpakaAaHCKunX,
TPYLOBbIX NN UHbIX NPAaBOOTHOLLUEHWN.

IOna Toro 4Tobbl OCYLLECTBMTb TaKyl 3alNUTY, CYA B Ka)KAO0M OTAEJ/IbHOM Cllyyae
DOJIKEH YCTAaHOBUTb, CyLWeCcTBYeT JIn Ha CaMOM JeJsie TO NpaBo, O 3alnTe KOTOPOro
MPOCUT UCTEeL,; NIEXUT /I Ha OTBETYMKE COOTBETCTBYOLWAA 00493aHHOCTb; B YEM MMEHHO
OHa 3akKJito4aeTCs, T.e. BbIACHUTb CMOPHbIe MPaBOOTHOLWEHMKSA. [py 3TOM, KakK oTMeYvan
N3BECTHbIN POCCUNCKUI topUCT EBreHnn Bnagnmmnposny BaCcbKOBCKUN, Cy He Bripase
BEPUTb CTOPOHaM Ha €/10B0. OH He MOXEeT ya0BNEeTBOPUTbL NCKOBOE TpeboBaHME TOJIbKO
Ha TOM OCHOBaAHWW, YTO CYUTAET UCTLA YECTHbLIM 4YeJIOBEKOM, HECMOCOOHbLIM NPeabsABUTb
HenpaBoBoe TpeboBaHMe, N TOYHO TaKXXe HEe MOXKET O0TKa3aTb B MCKe PYKOBOACTBYSACH
TEeM, YTO BO3Pa’KeHMS OTBETYMKA 3aCNy)KNBAOT, B BUOY €ro HpaBCTBEHHbIX Ka4yecCTs,
nosnHoro gosepusal. Cyn MOXKeT BbIHECTU pelleHne TOJIbKO Ha OCHOBaHUN Tex (hakKToB,
KOoTopble bbl/in AoKa3aHbl B cyaebHoOM npouecce, T.e. OblIM YCTaHOBNEHLI B CyaebHOM
3acefaHnm C NOMOLLbIO cyaebHbIX AOKa3aTeNbCTB.

HecmoTpsa Ha To, 4TO AaHHOE BbiCKa3biBaHMe 6b1s10 caenaHo B KoHUe XIX Havane XX
BEKOB, OHO aKTyaJIbHO 1 NO Cell AeHb. B COOTBETCTBUN C AENCTBYIOLWNM FPaXKAaHCKNM
npoLueccyajibHbIM 3aKOHO4ATENbCTBOM «Ka)kAas U3 CTOPOH AO0J/KHaA AOKa3aTb Te
obcToATENbLCTBA, HAa KOTOPbLIE OHA CCbIJTAETCS KaK Ha OCHOBaHMA CBOUX TpeboBaHu n
BO3paXKeHUN...»(4.1 cT. 56 MK PD). cTewu, 0TBETHYUK, a TaKXe UHbIE N1La,
yYyacTByWLlMe B Aene, O0/KHbl He NPOoCTo TpeboBaTb OT CyAa YAOBAETBOPUTb UCK nbo
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OTKa3aTb B €ro yaoBJ/IeTBOPEHUN. Ka)KaAbIN N3 HUX OOJIKEH HE «0JIOCJIOBHO
yTBep)XX4aTb», a A0Ka3blBaTb CBOK MPABOTY C MOMOLLbLIO onpeaesieHHbIX LOKa3aTeNbCTB
- CpeACTB O0Ka3blBaHUSA, NCYepnbiBaOLWUN NepevyeHb KOTOpPbIX AaH B cTaTbe 55 MK PO.

[Joka3saTenbCTBa UCMOJIb3YIOTCA CYLO0M 019 YCTAaHOBNIEeHNA (PaKTUYeCKNX obcToATENbLCTB
nena.

Onsa Toro 4Tobbl peweHne cyna 6b1710 3aKOHHBIM U 060CHOBAHHLIM, OHO O0J1IXKHO BbITb
OCHOBAHO /NLLb Ha Tex AOKa3aTesNbCTBaX, KOTopble 6blIM Mosly4eHbl B COOTBETCTBUM C
npoueccyajibHbIM 3aKOHOM U UCCnenoBaHbl B cyaebHoM 3acepgaHun.

Llensto gaHHoOWM pa6OTbI ABJIAETCA PaCKPbITNE MOHATUA Cy,EI,E6HbIX OOKa3aTeJIbCTB, UX
KNhaccudpmnkaumsa, aHanms rnpuMeHsaeMblX B rpa>xgaHCKoOM Cy40Npon3BOACTBE CPeacTB
OOKa3blBaHWA.

BbinyckHasa KBanngpukaymnoHHas paboTta cocTonT U3 Tpex rnas. [lepBas rnaesa
NocCBsALLEHA PACKPbITUIO MOHATUA U MPU3HaKOB CyaebHOro foka3aTenbCTBa, OLEHKe
cynebHbIx foKa3aTenbCTB. Bo BTOpon rnaee onncaHol Hanbosiee 4acTo NCNOJIb3yeMble B
topnanyeckomn ntepatype OCHOBaHNA 0N KNaccnpukaumm cynedbHbix JoKa3aTeNbCTB.
TpeTbs rnaBa COAEPXUT aHaNN3 NPUMEHSAEMBbIX B Frpa)KAaHCKOM CyA0MNpon3BOACTBE
CpencTB AOKa3blBaHUA.

Mpn HanucaHuM paboTbl NCMOIL30BAJIOCh AENCTBYOWEE 3aKOHOA4ATENbLCTBO Poccnmckom
depepaunn, nuTepaTypa No rpax4aHCKOMY NpaBy M npoueccy, cneynasbHble
NNTepaTypHbIE NCTOYHUKIN, OTHOCALLMECSA K onpefe/ieHHbIM pa3aesniaM Teopum
[OKa3bIBaHUSA N OPYTUX HAYK, OOCTUXKEHUNS KOTOPbIX MCMOb3YTCA NPU AOKa3blBAHUN B
X0[4e rpa>KAaHCKoro cyaonpon3BoacTBa.

NnaBa 1. loka3aTeNbCTBa B MeXAYHapoOAoHOM
rpa>xpgaHCKOM cyaonpousBoacree

1.1 NoHATHEe poKa3aTeNbCTB

Cyn npu3BaH OXpaHATb NMpaBa rpa)kaaH, opraHm3aumnm, ydypex aeHnm n gp. cybbLekToB.
OAOHaKo NpeXxae YeM OCyLeCTBUTb OXpaHy NpaBa, Cyay HeobxoaAnmMo YCTaHOBUTD,



NPUHaONEXUT JIN NCTLY TO NPaBo, KOTopoe oH cebe NpunucbiBaeT, HapyLLUEeHO /N 3TO
NpaBo OTBETHYUKOM.

Ina Toro 4yTobbl caenaTh BbIBOA O HAM4YUK NpaB 1 ob6A3aHHOCTEN cyny Heobxoammo
YCTaHOBUTb (haKTuyeckme obcTosaTeNnbLCTBa Aena. Takne obctoaTenbCcTBa
YCTaHaBJ/INBAOTCS C NMOMOLLbIO CPeACTB N0Ka3biBaHMSA - 10KA3aTENbCTB, KOTOPbIE
NpPencTaB/ISOT HE YTO UHOE, KaK UCTOYHUK, N3 KOTOPOro Cyf nosy4yaeT Heobxoanmble
cBeeHUNs 0 IPUANYEeCcKNX PakTax, MMelLWmnX CyLleCTBEHHOEe 3Ha4YeHne aNs peLieHus
cropa o rpakAaHCKOM rnpaB.e.

B 3aBUCMMOCTM OT 0b6bekTa (npeuMeTa) OOKa3blBaHWA N €ro ycn03w7| BblOENAIOT
OOKa3aTeJIbCTBa Cyﬂ,86HbIe n nornvyeckune.

B nornke noa noka3blBaHMEM ([0Ka3aTENbCTBOM) MOHUMAOT YCTAHOBNEHNE UCTUHHOCTMW
O0OHOI0 Cy>XAEeHUsi C MOMOLLbIO APYTrUX, Y>Ke N3BECTHbIX MOJIOXKEHUN, CYXXAEHWUNA,
NPUHMMaEMbIX 3@ UCTUHHbIE. [pn 3TOM NOHATUSA OOKa3blBaHWE N AOKa3aTesIbCTBO
ynoTpebnsaTca Kak TOXKAECTBEHHbIE.

N3BeCTHbIN PyCCKUIN y4eHbIn-npoueccyanncT XIX B. K. ManbiweBs, pasnmnyas NnoHATUS
[OKa3aTeNbCTBa B JIOTMYECKOM U B TEXHNYECKOM CMbIC/1e, MNca: «40Ka3aTeNbCTBOM B
obLwMpHOM CMbICNE, NN OOBOLAOM, Ha3blBaeTCs BCe, 4TO ybe)xxaaeT Haw yM B
WCTUHHOCTU NN JIOXKHOCTU KaKoro-Hmbyab pakTa nam nonoxxeHus. B aTom cmbicne
MOHATME O AOKa3aTeNbCTBE NPUHALNEXUT K 06/1aCTu IOrMKN. B TEXHMYECKOM CMbICHE,
cynebHbIMN foKa3aTelbCTBaMM Ha3bIBalOTCA 3aKOHHbIE OCHOBaHUA ans ybexxneHus cyaa
B CYLLL,eCTBOBaHUWN UM HECYLLEeCTBOBAHNN CNOPHbIX IOPNONYECKNX (PaKTOB»2.

t0.C. F'ambapoB Tak>xe oTAensAn pnanyeckoe NoOHATUA cynebHoro nokasaTtesnbCTBa OT
AOoKa3aTeNbCTBa B JIOFTMYECKOM CMbICS1e, pa3sindas NOHATUE A0Ka3aTesIbCTBa B LUMPOKOM
N B TECHOM OpUANYECKOM cMbicne. K foKa3aTenbCTBaM B LUMPOKOM (06LLeM) CMbiCsie OH
OTHOCWJI JIOrn4yecKmne fokKasaTesibCTBa, T.e. yCTaHOBJIeHUe UCTUHbLI, Yepe3 COOTBETCTBUE
MeXAy YTBep>XAeHNeM N 4eNCTBUTEesIbHOCTbIO. B TeCHOM topnanyeckom cMmbicie
[0Ka3aTeNbCTBO TOJIbKO TO, YTO CAYXXUT ANfA ybexxaeHns cyabn B UICTUHHOCTU
YyTBEPXAEHUN CTOPOH.

[. A3apeBunY foKa3aTesIbCTBAMU B JIOFTMYECKOM CMbIC/Ie CHUTAN «CPeacTBa, Yepes
KOTOpble pa3yM AOXOAUT [0 OTKPbITUSA UCTUHLI». B cynebHOM »e npoLecce
«[0Ka3aTeNbCTBaMU SBNSIOTCSA Te CpeAcTBa, KOTopble CMoCcobHbl ybeanTb cyabio B
NpPaBoTe y4YpeXKAeHNs AaHHbIX CIOPHbIX (haKTOB» 3.



B normyeckom fokasaTenbCTBe pa3/inyaloT onpeaeneHHyo CTPYKTYPY, 3HaHMEe KOTOPOW
No3BOJISIET OT/INY4ATb CyaebHble foKa3aTeNbCTBA OT JIOrMYeckux. To, 4To NOANEXUT
[OKa3bIBaHMWIO B IOrM4ECKOM [0Ka3aTesIbCTBE Ha3biBalOT TE3NCOM. Te3UC ecTb
CYy)XXAeHne, UICTUHHOCTb WJIN JIOXKHOCTb KOTOPOr0 BbISCHSAETCS NPY NOMOLLX APYTrnX
CY)XOEeHUN, Ha3blBaeMbiX apryMmeHTamm. Cnocob gokasbiBaHUA, T.€. Nepexon oT
apryMeHTOB K [l0Ka3aHHOCTW Te3Mca Ha3bliBaeTCs AeMOoHCTpaunein. Takum obpasom
niorn4yeckoe foKasblBaHME eCTb ONepUpPoBaHNE MbICAAMU, CY)KAEHNSMMU.

B cynebHon oesTenbHOCTMN O0Ka3blBAaeTCA CyLWeCTBOBAaHNE UM OTCYTCTBME (DaKTOB
peanbHOCTN (AencTBun nnn 6espencTens ngen, cobbiTun) C KOTOPbLIMU 3aKOH
CBSA3blBAaE€T BO3HUKHOBEHWE, NU3MEHEHME NN NPEeKpaLLeHmne NpaBooTHOLWEHWA. [To3ToMy
OOKa3aTeNnbCTBa B rpaXXAaHCKOM N apbnTpa>kHOM npoueccax pacCMaTpUBalOTCA Kak
CpencTBO NONy4YEeHMSA CYy0M BEPHOIro 3HAaHNSA 0 (haKTax, MMEIOLWMNX 3HAYeHMe Nno geny.

B coBeTCKOW lOpMANYECKONn NutepaType CyLLeCTBOBaAN pa3sinyHble onpeneseHmns
cynebHoro gokasaTenbCTBa:

AkageMuK A.4A. BbILWMHCKUW CHUTAN, 4TO, C TOYKU 3pEeHMNs caMoro rnpouecca
OOKa3blBaHMA, cyaebHble AoKa3aTeNbCTBa TOXKAECTBEHHbI C 0ObIYHBIMU
OOoKa3aTeNbCTBaMU, KaKUMM MOryT ObITb Ntobble hakTbl, COObITUSA, ABNEHUS, Bewn. MNpun
3TOM 3T 0Obl4YHbIE JOKa3aTe/IbCTBa CTAHOBATCS CyAebHbIMM NULLb NOCTOJbKY,
MOCKOJIbKY OHW BCTYynNatoT B opbuTty cyaebHoro npouecca, CTaHOBATCS CpeacTBOM ANs
YCTAHOBJIEHUNS UHTEPECYIOLWMNX Cya N cneacTeme obCcToAaTenbCTB, A1 pPeLIeHNs
MHTEepecyLwmnx cyn n cneacrteme Bonpocos.

Mpodeccop YenbuoB-bebyToB CBA3bIBaAM onpenesnieHne gokasaTesibCTBa C MPOLLECCOM
AO0Ka3blBaHUA U C JIOFTMYECKON OeATesIbHOCTbIO CyAbWu npu pa3bupaTenscTee 1
pa3pelweHun gena. No ero MHeHUO, «ang ybexxaeHnsa B cyLleCTBOBaHUN Kakux-Hnbyab
HEen3BeCTHbIX 06CTOATENbCTB MOTYT C/IYXKUTb TO/IbKO APYrne AOCTOBEPHbIE
obcToATeNbCTBA, CTOALLNE B TAKOW CBA3UN C HEM3BECTHbLIMU, YTO U3 HaJINYUSA MepBbIX
BblTeKaeT LeNCTBUTE/IbHOCTb BTOPbLIX. Korga otaesibHble hakTbl HAXO4ATCA B TaKOW
CBA3UN Mexxay coboto, rOBOPSAT, 4TO OOUH N3 HUX ABNSAETCA LOKa3aTesIbCTBOM BTOPOro,
nepBbl LOKa3blBaeT CyLleCTBOBaHMe BTOPOro. ®akT, nogsexxawmmn yCTaHOBIEHNIO,
Ha3blBaeTCA NpegMeTOM A0oKa3aTesIbCTBa; PaKThbl, U3 KOTOPbIX BbIBOOUTCSA
cylwlecTBOBaHMe AOKa3biBaeMoro pakta, HOCAT Ha3BaHMe O0Ka3aTe/IbCTBEHHbIX (PaKTOB,
NN fokKasaTenbCTB. Ta MbIC/INTEsIbHAA AeATeNbHOCTb, KOTOpas HanpasJieHa Ha
AOKa3blBaHMe, He eCTb 0COBeHHOCTb cyaebHom paboThl, U y4eHne 0 foKa3aTeNbCTBax He
apnaeTca opuandeckum». MNpodgeccop K.C. KOgenbCcoH cynebHbiMN foKa3aTeNbCTBaMM
Ha3biBaN Ntobble hakTUYeckmne faHHbIe, Ha OCHOBE KOTOPbIX B OnpeaesieHHOM 3aKOHOM



nopsnke cyn yCTaHaBAMBAET HaJIMyme Ui oTCyTCTBUE 0OCTOATENLCTB,
060CHOBbIBaOLWMX TPEOOBAHMSA N BO3PaXKeHNe CTOPOH, N NHble 06CTOATENbLCTBA,
nMelLLne 3Ha4YeHne a9 NPaBuIbHOIO pelleHnsa nen4.

C.H. AbpamoB paccMaTpuBaeT B KavyecTBe CyZiebHbIX [0Ka3aTelbCTB B COBETCKOM
rpa>kJaHCKOM rnpoLecce npefyCMOTPEHHbIE 3aKOHOM CpeaCTBa YCTAaHOBNEHMS
06bEKTUBHOM UCTUHHOCTU HAJIMYMA UK OTCYTCTBUS IOPUANYECKMX (PAKTOB,
HeobXoANMbIX A5 Pa3peLleHns crnopa Mexay CTOPOHaMM.

Hanbonee nonHbIM 1 0OTBEYAOLWMM COBPEMEHHOMY YPOBHIO Pa3BUTUSA HAYKKN
rpa>kgaHCKoOro npouecca AsndeTcs onpenesieHne, kotopoe gas M.K. TpeyLLHNKOB:
«CynebHbIMM OoKa3aTeNnbCTBaMU ABNAIOTCA cBeAeHnsa o0 hakTax, obnagatowme
CBOWNCTBOM OTHOCMMOCTM, CNOCOBOHbIE NPAMO UM KOCBEHHO MOATBEPAUTbL NMeLmne
3Ha4YeHmne gns npaBuIbHOro paspeweHnm cynebHoro gena akTbl, Bblpa>KeHHbIE B
npeaycMoTpPeHHOW 3aKOHOM MnpoLueccyaibHOW hopMe, NoJly4YeHHble U NCCNefoBaHHbIE B
CTPOro yCTaHOBJIEHHOM MpoueccyasibHbIM 3aKOHOM nopsaake»5.

B cootBeTcTBUK C M. 2 CT. 50 KOHCTUTYUUM PO npun ocyuwieCcTB/IEHNN NpaBoCcyans He
[OMycKaeTCa UCnosib30BaHMe A0Ka3aTesIbCTB, MOJIYYEHHbIX C HapyLweHueMm
henepasbHOro 3akoHa. [lokasaTesnbCTBa, NOJIy4YeHHbIe C HapyLlleHeM 3aKoHa, He UMeloT
IOPUANYECKON CUMbI U HE MOTyT ObiTb MOJI0XKEHbI B OCHOBY pewieHns cyga (4.2 cT. 55 MK
PD).

CynebHble [oKa3aTeNbCTBa, C MOMOLLbIO KOTOPbIX AOCTUrAlOTCSA TOYHbIE 3HAHUA Cyda O
CYLLEeCTBOBaHUM DAKTOB, OTHOCSATCS K YACSY MaTepuasin30BaHHbIX ABAEHUN,
NepeyYnCsIeHHbIX B 3aKOHEe, AOCTYMNHbIX HENOCPEACTBEHHOMY BOCMPUATUIO CyAaa.

B oTAn4nm oT nornyecknx AokasaTesnbCTB, cyaebHble 0O/KHbI 3akato4aTb B cebe
nHpopMaumio (cBeaeHnsa) o hakTax, Ha OCHOBE KOTOPbIX CyA YCTaHaBAMBAET Haan4mne
nnn oTcyTcTBme o0b6cTtoaTenbCcTB, 060CHOBbLIBaOLWNX TPebOBaHUSA N BO3Pa>KeHUsA CTOPOH,
a TaK>Xe MHbIX 06CTOATENLCTB, UMEKLLMX 3Ha4YeHe A8 NMPaBUJIbHOIO PAaCCMOTPEHMUSA 1~
pa3pelleHns gena. 3T ceeaeHnsa MoryT BbiTb NoNyYeHbl N3 0O bACHEHNIN CTOPOH U
TPEeTbUX NNL, NOKa3aHUN CBUAETesNIeN, MUCbMEHHbIX U BELLECTBEHHbIX J0Ka3aTesbCTB,
ayano- n Bugeo3annucen, 3akaydeHnn akcnepTos (4.1 cT. 55 MK PO).

B ropnanydeckonm nutepaTtype npobnema CywHOCTN cyaebHbIX 4OKa3aTeNbCTB ABAETCSA
ONCKYCCUOHHOWN.

B topmngnydeckon nutepatype HekoTopble aBTopbl (Kypbines C.B., ®aTkynnH ®.H. n gp.)
paccMaTpuBann cynebHble foKa3aTenbCTBa, KakK U3BECTHbIEe (PaKTbl, C MOMOLLbIO



KOTOPbIX BO3MOXHO YCTaHOBJ1IEHNE HEN3BECTHbLIX NCKOMbIX (paKTOB. npe,D,CTaBI/ITeﬂI/I
OaHHOIo HanpaB/aeHNA He BblAesaJZIn B CBOUX ornpeneneHnax cpengcrtea yCtaHOB/EHNA
N3BECTHbIX qDaKTOB, a roeopuman anilib 06 NCTOYHMKAX 1 3aKOHHbIX cnocobax nony4vyeHnmd
OOKa3aTeJIbCTB.

Takune B3rnsaabl Bbi3biBasM BO3ParKEHUSA, MOCKOJIbKY BENN K OTPbIBY COAEPKAHUNS
OO0Ka3aTeNnbCTB OT UX NpoueccyanbHom opmbl, 6€3 KoTopon cynebHoe foKa3aTebCTBO
He Mo)XeT ObITb BOB/I€4YEHO B npoL,ecc.

Mpencrtasutenn gpyroro HanpasseHusa (M.C. Ctporosu4, M. [1. He4oT, A.K. CepryH)
paccMaTpuBanm cynebHble foka3aTenbCTBa Kak SIBNI€HNSA, MeloLl e 4BONCTBEHHYIO
npupoly. JokaszaTenbCTBa pacCMaTpmUBaINCb UMU, BO-NEPBbIX, KaK
HOKa3aTeNbCTBEHHbIE PaKThbl, @, BO-BTOPbIX, KAK NCTOYHNKWN O0Ka3aTesIbCTB.

CTOPOHHUKWN «ABONCTBEHHOIr0» MOHMMAHNA OOKa3aTesIbCTB CTPEMUINCH NPeoaoseTb
OOHOCTOPOHHEE onpefeneHne AokasaTenbCTB MO0 TONbLKO KakK npoueccyasbHbIX
CPeACTB AOKa3biBaHUA, MO0 TONbKO KakK U3BECTHbIX (PAaKTOB, PaKTUYECKNX AaHHbIX.
Tak, aBTopbl, pa3genswowme 3Ty NO3NLMIO, JalOT cnepytollee onpegeneHme cygedbHbim
hoka3zaTtenbcrBaM: "CynebHbiMn foKa3aTeNbCTBaMU ABMAIOTCA BCe haKTUYecKune
OaHHble (haKTbl, cBeOeHUA 0 haKTaxX), a TakKe cpeacTBa A0Ka3biBaHUSA, KOTOpbIE B
npenycMoTpeHHbIX 3aKOHOM MpoLueccyasibHbIX popMax UCMOJIb3YIOTCA B cyae a4
BCECTOPOHHEro 1 MOJIHOFO UCCNIeA0BaHNA 0BCTOATENBCTB U BbIHECEHNSA 3aKOHHOIO
crnpaBeniBoro peweHna"o.

CnepnyeT corslacnTbCA C TEM, 4TO B NMpoueccyasjibHOM 3aKoHOAAaTeNbCTBE TEPMUH
"IOKa3aTeNIbCTBO" HaaendeTcsa pa3/INyHbIM CoAep>XXaHeM B 3aBUCMMOCTN OT KOHTEKCTa
N cuTyauumn. Tak, C 04HOM CTOPOHbI, B C/ZIOBOCOYETAHMM "OgOKa3aTenbCTBaMu no geny
ABNAIOTCA MOJIy4eHHble B NpefyCMOTPEHHOM 3aKOHOM nopsagke ceefgeHns o paktax" (4.1
cT. 55 I'TIK P®) npoka3aTenbCTBOM Ha3biBaeTCs UX UH(POPMaLMOHHOE, florn4eckoe
coanep>xaHue. C opyrov CTOPOHbLI, B C/Z1I0OBOCOYETAHNAX "MUCbMEHHbIE A0OKa3aTesbCTBa",
"BelleCTBeHHble foKa3aTeNbCTBa" U AP. CJIOBO «[A0Ka3aTes/IbCTBO» UCMOJIb3yeTCH Kak
npoueccyanbHasa hopMa, U3 KOTOPOM N3BJIEKaeTCa paKTudeckas nHhopmaumsa B Buae
CY>XOEHUW.

OAOHako npu 3TOM ABOsIKOe yrnoTpebaeHne TepMmHa "A0OKa3aTeNbCTBO" B TEKCTE 3aKOHa,
a TakxXe B cyaebHOM NpakTuUKe BOBCE He O3Ha4vaeT, 4To cyaebHoe AoKa3aTeNbCTBO Mo
CBOEeW CYLLHOCTN ABNAETCA OBONCTBEHHbIM NOHATUEM. [TpOCTO O4HMM C/I0BOM
"0oKa3aTenbCTBO" 0603HavYalTCA ABEe pa3/INyHble CTOPOHbI MPaBOBOW KaTeropumn
"cynebHble foka3aTenbcTBa". MNo3TOMYy NpencTaBnaseTCcsa pasyMHbIM, U Hanbonee



npaBWJibHbLIM rOBOPUTb HE O ANBONCTBEHHOCTMH, a O OByenunHCTBE NMOHATUNA
«[10Ka3aTes/ibCTBO», B KOTOPOM B3aMMOCBSA3aHbl pakTn4eckme gaHHble U CpencTBa
OOKa3blBaHUA KaK cogep>XaHune U rnpoueccyalibHaA q:)opMa.

CynebHble foKa3aTeNbCTBa ABASAOTCHA TaKOBbIMUY JINWb NPU OAHOBPEMEHHOM HaNN4YuUn 3-
X YCJIOBMW, CBOWNCTB, XapaKTEPUCTUK:

conep>xaHug, T.e. MHpopMaunm 06 NCKOMbIX haKTax (lopuanvecknx,
JOKa3aTeNbCTBEeHHbIX), obnapgatouien cBONCTBOM OTHOCMMOCTMH,

rnpoueccyanbHON hopMbl,

onpepneneHHoro npoueccyasibHoro ropdaaka noaydeHnda n nccneaoBaHm4
hOKa3aTesNIbCTBEHHOW MHopMaumnn.

Bce 3Tu Tpu Npmu3Haka XapaKTepusyoT NpPaBoBYO NPpUpoay CyaebHbiX OKa3aTesNbCTB,
T.e. 34eCb Ha NNLO OEeNCTBNE OAHOIr0 U3 3aKOHOB AMaNIEKTUYECKOro pa3BuTUSA, Koraa
KOJINYECTBEHHbIE U3MEHEHNSA C HEN3OEXHOCTbLIO BJIEKYT Ka4YeCTBEHHbIE
npeobpa3oBaHuns. [lokasaTeNbCTBO, JINLLEHHOE ero No3HaBaTe/IbHOro coaep>XaHus, nnéo
NINLWEHHOE npoLeccyanbHON hopMbl, BOBJIEYEHHOE B Npouecc cyaebHoro no3HaHus ¢
HapyLLleHneM npoLeccyasbHOro nopsigka, nepectaeT ObITb TaKOBbLIM.

Noen o cynebHbiX goKa3zaTenbCTBaX Kak eaquHCTBE DaKTUYECKUX AaHHbIX, BblPpa>KeHHbIX
B NPeAyCMOTPEHHOW 3aKOHOM MNpoueccyasbHOW popMe, BbiCKa3aHbl B paboTax MHOMmx
aBTopoB. Tak, CaxHoBa T.B. cyMTaeT, 4TO «NOHUMaHMe cynebHoro goka3saTeNbCTBa Kak
ANaNeKTNYeCKoro equUHCTBa coaep>XaHna 1 GOpMbl COOTBETCTBYIOT CMbICITY
nMpoLeccyasibHOro 3aKoHa». OTa KOHUenums, no eé MHeHNto, Nnosiyyana sceobuiee
npuU3HaHWe, Hallla OTpa>KeHne B COBPEMEHHbIX Y4ebHMKaX N He HY)XdaeTCs B
DOMOJIHUTEJNIbHbIX aprymMmeHTax’.

B.B. MosiyaHOB nonarasa, 4To B UCCNeA0BaHMNAX CynebHbIX JOKa3aTesbCTB Ha OCHOBE
durnocockonm Teopmn oTparkeHns Hawen ybegntenbHbie NOOTBEPXXAEHME BbIBOA O TOM,
4YTO LOKa3aTesIbCTBa ABJAOTCA CpeACTBaMM YCTAHOBJIEHUA (PaKTUYECKNX
obcToaTenbLCcTB Aena. CBeneHmsa o pakTax MoryT ObITb MCMOJSIb30BaHbl B NpoLecce
YCTaHOBJIEHUSA UCTUHbI NO Aefny BCAenCTBUE TOro, YTo BOCNPOM3BOOAT DaKThl peasibHON
OENCTBUTENLHOCTHU, ABNAIOTCA UX OTpuuaHmemMm. MNpoueccyanbHasa hopMa A0Ka3aTesbCTB
BbICTYNaeT B KayeCcTBe rapaHTUM AOCTOBEPHOCTU MoJly4aeMbiX CBEAEHNINS.

Kpome OOMNOSIHNTENIbHOW aprymeHTaunm B3rnaaoB Ha JOKa3aTeJ/iIbCTBa KaK egnHoe
noHaTue, Mon4aHoB BeCbMa y6eu|/|Teano paccMmoTpen pyHKLMM OOKa3aTesIbCTB B



CTPYKType cynebHoro nokasbiBaHUSA. Tak, JOKa3aTesnbCTBa, MO MHEHUIO 3TOr0 aBTOpPa,
BbIMNOJIHAOT B CyaebHOM foKa3biBaHUM TpU QYHKLNN:

DOYHKUMSA HakKonneHnsa nHpopmaumnn. [lokasatenbCTBa BbICTYNAOT Kak cpencTea
opraHmsauunn ONEeNCTBUI MO OAOKa3blBaHWIO, 3aHMMas B CTPYKTYpE OOKa3blBaHUA
NMPoOMeXXyTo4HHOoe MeCTO MeXOy uesibio U pe3ybTaTaMin rno3HaBaTesIbHON AeATEeNIbHOCTN.

OTpa)kaTesibHO - MH(OPMaLMOHHAA PYHKLINS, B COOTBETCTBUN C KOTOPON CBEAEHUS O
hakTax (MHpopMaumns) MoryT ObiTb NCMOSIb30BaHbl B NpoLecce ANs AOCTMXKEHUS UCTUHDI
no aeny BCaencTBUE TOro, YTO BOCNPOU3BOAAT haKThbl peasibHON AeNCTBUTENBHOCTH,
ABJIAOTCHA X OTPA>KEHMEM.

YnocTtoBepuTenbHaa pyHKUMS (DYHKLMS 060CHOBAHNA BbIBOAOB CyAa B PELLUEHMNN).
CynebHble foKa3aTeNIbCTBA BbICTYNAOT B FPAXXAAHCKOM MPoLLecce He TOJIbKO Kak
cpeacTBa NoJslyYeHUs 3HaHUS, HO U ABNSAIOTCS MOC/Ie OLEeHKN [0Ka3aTeNbCTB
apryMmeHTamm o60CHOBaHUSA KOHEYHbIX BbIBOMOB Cyla B pelieHun (cyaebHom akTe)9.

Mpodeccop TpeywHnkos M.K., cornawaschk ¢ cyxaeHnamm B.B. Mon4aHoBa, aobasnseTr
K ero aprymeHTaMm TO, YTO JOoKa3aTeNlbCTBa, NCMNOJIb3yeMble B NMpoLecce Kak cpencTsa
MnoJsly4eHNs 3HaHUA, T.€. KOrga oHU BbINOJHAKT PYHKLUNN OTpa>kaTesibHO-
NMHPOPMaLUMOHHYIO MHOrOa Ha3biBalOT "NpeaBapuTesibHbIMU" OOoKa3aTenbcTBamMu. lNpun
3TOM CN0OBO "npenBapuTesibHoe" A0Ka3aTe/IbCTBO O3Ha4YaeT TO, YTO A0KAa3aTes/IbCTBO Kak
TakoBoe 6bls10 BOBI€4YEHO B MPOLLECC NMO3HAaHMSA, HO Ha onpenesieHHOM 3Tane
nccnenoBaTesIbCKOro NyTW OTBEPrHYTO CyAOM, HanpuMmep, B pe3ysibTaTe OLEeHKUN
00Ka3aTeNbCTBO NMPU3HAHO HE UMeKLW UM OTHoweHne K geny (cT. 59 MK PO).

[Joka3aTenbCTBa, KOrga OHW BbIMOJIHAKT QYHKLUUIO YOOCTOBEPUTEJIbHYIO, MHOrga
Ha3bIBAlOT "OKOHYaTeNIbHbIMU" fO0Ka3aTesibCTBAMU. DTUM CJIOBOM »XeNakT NOAYEPKHYTh,
4YTO LOKA3aTeNIbCTBO NPUHATO CYAOM B pe3yJibTaTe ero OLeHKN B Ka4eCTBe JIOrM4eckoro
aprymeHTa o60CHOBaHMA CyLLEeCTBOBaHNS (MM HECYLLECTBOBAHNS) IOPUANYECKOrO NN
WHOro (pakTa, MMeloLero 3Ha4yeHne aas KOHe4YHbIX BbIBOAOB CYya, BbICKa3aHHbIX B aKTe
npasocynunalo.

1.2 OTHOCMMOCTb AOKa3aTeNbCTB

ObbeM Ogoka3aTeNbCTBEHHOrO MaTepuasa no rpa’kaaHCKoMy Aeny onpenenstoTcs C
y4yeToM aencTeuns npaBus oTHocmMocTu (cT. 59 MK P®) n gonyctmumocTu (cT. 60 MK



P®) cynebHbIx oka3aTenbCTB. N3 BCex npefcTaBaseMblX y4acTBYOLWMUMN B gene
nnuamm gokKa3aTenbCTB Cyq AoJKeH oTobpaTh AN AaNbHENLEro NccaenoBaHus
060CHOBaHMA MOTMBOB PELLEHNS TOJNIbKO T€ U3 HUX, KOTOPbIE MMEIDT CBA3b C haKTaMu,
nogsiexxawmmm yCTaHoOBJIEHUIO.

MonHoTa cyaebHoro no3HaHusa akTUYeCKMX obCcToATEeNbCTB N0 Aeny npeanonaraeT
OLHON CTOPOHbI, MpuBAeYeHmne Bcex HeobxoAnMbIX AOKa3aTesbCTB U C APYron -
NCKJTI0YEHUE N3JTULLHUX, 3arpoMOXXK4atoWmMX NpoLecc hakTU4eCcKnx AaHHbIX.

OTHOCMMOCTb A0OKa3aTeNbCTB - Mepa, onpeaensaowas BoBjeyeHne B rpa>kjaHCKUN
npoLLecc No KOHKPETHOMY Aely TOJIbKO HY>XXHbIX U OOCTAaTO4YHbIX CpencTB
OOKa3blBaHMAL1l.

Cyn npyHMMaeT TOJIbKO Te AoKa3aTesibCTBa, KOTOpble MMEKT 3Ha4YeHne s
paccMoTpeHusa n paspeweHns gesna. OTHOCMMbIM MO rpa><gaHCKoMy geny oynet
CYMTATbCA AOKa3aTeNbCTBO, KOTOpPOE CNoCOBHO ABNATLCS NOrMYE€CKON NOCLIJIKOW B
CY>XIAEeHNn cyna, noaTBep>XatoLen nam onposeprarouen cyecTsoBaHne NCKOMbIX
haKTOB.

[lon OTHOCMMOCTBLIO A0Ka3aTesIbCTB MOHMMaeTCA BO3MOXXHOCTb cyZa OOMYCTUTL B
npouecc n nccnenoBaTh TOJIbKO Te JOKa3aTesIbCTBa, KOTOPble OTHOCATCA K AAaHHOMY
neny, T.e. MOryT noATBepANTb UM ONPOBEPrHyTh Te obCcTosATeNnbCTBa Aena, Ha KoTopble
CCbINalTCA CTOPOHLI U Apyrue nuua, ydactseyouwme B gesne. [JokasaTenbCTBO, KOTOpoe
He OTHOCUTCSA K Aeny, 4O/HKHO BbITb MCKJIIOYEHO U3 paccMOTpeHns. OTHOCUMOCTb
[0Ka3aTeNIbCTB rOBOPUT O HAIMYNN OO BEKTUBHOM CBA3M MeXXAy CoAep>KaHueM
cynebHbIx foKa3aTeNbCTB (CBeAeHUsAMU, coaepXallmMMunuca B cpeacTBax A0Ka3biBaHUA) U
camMumm pakTamu, ansaowLnMnca obbekTamm cynebHoro nosHaHua. Hanu4ne Takomn
00bEeKTMBHOW CBA3M NO3BOJISET BOCCTaHAaB/IMBaTb Ha OCHOBE A0Ka3aTe/lbCTB
haKkTn4eckyto KapTUHy uccnegyemoro cobbiTna. Hopma 06 0THOCMMOCTM fOKa3aTeNbCTB
B rpa>XAaHCKOM npoLecce onpenesigseT OTHOCUMOCTb HE KaK NPU3HaK AOKa3aTeNbCTB U
He KaK yCJioBMe OoMnyLWeHns, a Kak npaBuio nosegeHns cyaa, BCex y4acTBYHOLWMNX B
nene nuy B npouecce cyaebHoro AokasblBaHUSA, Kak PyKOBOLCTBO K COBEPLLUEHUIO
npoueccyajibHbiX ENCTBUX N0 COBMpaHnto, nccnenoBaHnUnM U oueHKe A0Ka3aTeNbCTB (CT.
59 I'MK P®). NaBHbIM agpecaToM HopM cT. 59 ITIK aBnaeTcsa cyn, T.K. CTOPOHbI U Apyrue
3aMHTepecoBaHHbIe NMua, NpeacTaBaaa JOKa3aTesbCTBa, MOryT ownbaTbCa B OLEHKEe
NX OTHOCMMOCTU K aenyl2. Cya e B COOTBETCTBUM C MPaBUIOM OTHOCMMOCTUK 0b6s3aH
perynmpoBaTb rnpouecc npeacrasseHns, nctpeboBaHns, ccnenoBaHNA N OLLEHKN
AO0Ka3aTeNbCTB B HarnpasiieHn oTbopa HeobxoaAnMOro n 4OCTaTOYHOIr O
[OoKa3aTeNbCTBEHHOr0 MaTepuana ansd obocHoBaHUA cyaebHoOro peweHums.



3aKOH He nepedncideT n He yKa3bIiBa€eT MNMOJIHOIMO Kpyra OTHOCUMbIX K TOMY WJIN NHOMY
neny nokasaTtesibCTB. [103TOMY OTHOCMMOCTb LOKa3aTeNIbCTB MO KOHKPeTHOMY aeny
onpenendaTcd nytemMm oueHO4YHbIX Cy>K,EI,eHI/II7I cyna, hopMupyembiM Ha 06BbEKTNBHOMN
OCHOBE.

Ha npakTuKe pelleHne BONpoca OTHOCMMOCTU 10Ka3aTebCTB pacnagaeTcs Ha 2
B3aVMOCBA3aHHbIX 3Tana:

Onsa peweHnd Bornpoca OTHOCMMOCTW OOKa3aTeJIbCTBa Tpe6yeTcs1 nepsoHa4aJibHO
npaBuJibHO ornpeneanTb OTHOCMMOCTb K Oeny (baKTOB, ONnAa YCTaHOBJIEHNA KOTOPbIX
npuBJ1IEKatlOTCA OOKa3aTeJIbCTBa,

nyTeM JIOrMYECKOro aHan3a cnefyeT pewnTb, MOXKET NN npeacTasssieMoe nam
nctpebyemoe cynebHoe noka3aTenbCTBO NO COAEPXKAHUIO MOATBEPAUTL NN
OMpPOBEPrHYTb OTHOCUMbIE K Aeny PaKThl.

B nepByto o4epenb OTHOCUMOCTb 40KA3aTebCTB ONpeaensieTcs OTHOCMMOCTLIO K Aeny
(hakTOoB, A1 YCTAHOBIEHNS KOTOPbLIX U MPUBNEKAOTCS AOKa3aTeIbCTBa.

Owwnbka cyna B onpenesieHnn Kpyra OTHOCUMbIX MO Aeny pakToB, T.e. 06bEKTUBHON
OCHOBBbI, MOXXET MPUBECTU K HEBEPHOMY peLLUeHNI0 BONpoca OTHOCUMOCTH
AO0Ka3aTeNbCTB. DTO Bbipa)kaeTCs B TOM, 4TO no geny cobupatoTca NMMbo HEHY>KHble
[OKa3aTenbCcTBa, MMbo He NcTpebytoTcsa AencTBUTENbHO HeobxoanMble. Ha BaXKHOCTb
BbINOJIHEHUSA cyaamu TpeboBaHMA 3akoHa 06 OTHOCUTENIbHOCTY A0Ka3aTeNbCTB Npu
pa3peLlleHNn KOHKPETHbIX Aefl HEOAHOKPATHO YKa3blBaJioCb B MOCTaHOBNeHUAX [TeHyMa
BepxosHoro Cyna P®. Tak, B [locTtaHoBneHuUn lNneHyma BepxosHoro Cyna P® ot
19.12.2003r. Ne23 "O cynebHOM pelueHnn" roBopmuTcsa 0 TOM, 4TO «peLleHne aBNsSeTCs
060CHOBaHHbLIM TOr4a, Korga uMmerLme 3HavyeHne anqa gena pakTbl MOATBEP)KOEHbI
nccnenoBaHHbIMU CyA0M fOKa3aTenbCTBaMu, yAOBAETBOpAOWMMN TpeboBaHUAM 3aKOHa
06 X OTHOCMMOCTU 1 AOMNYCTUMOCTN ...»13.

OTHOCMMOCTb K FrpakgaHCKoMy aeny Cy,ﬂ,e6HbIX OOKa3aTeJIbCTB olrnpenendaeTcA
YETbIPpbMA IpyrnnaMmm nMerLLnXx 3Hav4eHne ona aesa 0b6CcTOATENbLCTB:

hakTamMu npegMeTa OoKa3biBaHUS,
NO0Ka3aTeNbCTBEHHbIMU haKkTaMu,

hakTamun, garowmMmm cynay oCHoBaHue OS5 BbIHECEHUSA YaCTHOro onpeaesieHns rno geny,
KOTOpble CONYTCTBYIOT (paKTaM npegmMeTa LOKA3biBaHUA N AOKa3aTe/IbCTBEHHbIM
rakTam,



hakTaMn, UMeLLNMN NNLLL NPOoLIecCyasibHOe 3HaYeHne, BAUSIOLWNUMNA Ha
NMPUOCTAHOBJIEHME, NPEeKpaLleHne Npon3BoACTBa Mo Aesly U ocTaBleHne ncka bes
paccMoTpeHus.

Kak npaBnao, HOpMbl MaTepuasibHOro 1N NpoueccyasibHOro Npasa He coaep>xaT
pekoMeHOaunin, KacaLwmnxcss OTHOCMMOCTU L0Ka3aTes/IbCTB MO KOHKPETHLIM AeslaM.
Mo3ToOMy M3 HOPM MaTepunasibHOro npaea Ccypn yCTaHaB/MBaeT He 06beM OTHOCUMBbIX
00Ka3aTeNbCTB, @ KPYr OTHOCALLMXCA K Oeny lpuandecknx hakTos, T.e. npegmeT
OO0Ka3blBaHMA. B 3aBUCMMOCTWN OT CNOPHOIro NPaBOOTHOLLEHUA OAUH U TOT e (haKT Mo
0OHOMY rpakgaHcKoMy fesy MoxxeT obnafaTb CBONCTBOM OTHOCUTESIBHOCTU U
COOTBETCTBEHHO TpeboBaTb AOKa3biBaHUA C MOMOLLbIO OTHOCMMbIX OOKa3aTenbCTB. Mo
OpYyromy, Ha nepsbIn B3raa4, aHalorM4yHOMYy Cnopy 3TOT PaKT He ABNSEeTCA OTHOCUMbIM
N He BJiIeYeT ero AoKasbiBaHusA. Tak, npu paspeLleHnm CrnopoB O B3bICKAHUN aIMMEHTOB C
neTten Ha pogutenen (4. 1 ct. 87 CemenHoro Kogekca P®) TpebyeTcs BbiIACHEHUEe
(haKTOB MaTepunasibHOro NoJIOXKeHUs Kak UCTUa, Tak N OTBETYMKA N, COOTBETCTBEHHO,
nccnenoBaHmMe gokKasaTenbCTB, NoaTBepXAaLWmx 3Tn akTbl. U, HaobopoT, npu
paspeLlleHnn CrnopoB O B3bICKAaHUN aJIMMEHTOB C poauTenen Ha geten (4. 1 cT. 80
CemenHoro Kogekca P®) hakTbl MaTepPMasibHOro NOJOXKEHNS B3blCKaTeNs 3HAa4YEHNS He
NMET N fOoKa3aTesNbCTBa, NpeacTaB/ieHHble B 000CHOBaHME 3TUX PAaKTOB, Cy40OM He
MPUHUMAIOTCA KakK He MMeloLne OTHOLWIEeHNe K geny.

Ocobyto TpyaHOCTb B cyfebHOM nMpakTuMKe Bbi3blBaeT NMpaBubHOE onpeaeneHne Kpyra
OTHOCUMbIX (DAaKTOB N LOKA3aTes/IbCTB NPU pa3peLleHnn Cropos, BbiTeKanWwmx 13
MPaBOOTHOLUEHWU, YperyampoBaHHbIX HOpMaMu MaTepuasibHOro rnpasa C OTHOCUTENbHO
onpeneneHHonm rmnoTeson u aucnosmuven ("cntTyaunoHHbIe" HOpPMbI), KOraa cyn O0JKeH
y4nTbiBaTb 06CTOATENLCTBA Aela N CaM NMPU3BaH OLEHMBATb T€ UKW UHblE PaKThI C
TOYKN 3PEHNS UX NPABOBOWN 3HA4YMMOCTUN. TOBOPSA O "AOKa3aTesIbCTBEHHbIX hakTax",
Hago MOMHUTb, YTO 3aKOH He YNOMWHAET AAaHHOE NOHATME, OHO ABIAETCA OOCTVXKEHNEM
Teopuun rpa>kgaHCcKoro 1 yrosioBHOro npoueccyasbHoOro npasa. Tak, nopg,
[O0Ka3aTeNIbCTBEHHbIMU MOHNUMATCA PaKTbl, CBA3AHHbIE C NICKOMbIMU IOPUANYECKUMN
hakTaMn nam MHbIMM OBCTOATENIbCTBaAMU MO FPaXXAaHCKOMY ey, KOTopble B C/lyHae nx
AOKa3aHHOCTN C NOMOLWbIO CyAebHbIX foKa3aTeNbCTB MO3BONAIOT cAeNaTh JIOrNYeCKUn
BbIBOZ O CYLLECTBOBAHUN UM OTCYTCTBUU (PaKTOB NpegmMeTa AoKa3bliBaHUSA MO0 NHbIX
06cTOATENLCTB, UMELWKX 3Ha4YeHne no geny. Camu no cebe Takme PakKTbl HE BANAIOT Ha
IOPNONYECKYI0 KBaNINPMKaLMIO NMPaBOOTHOLWEHNS, He BXOOAT B nNpeaMeT A0Ka3biBaHUA.
OfOHaKo X BbIICHEHME HeobX0AMMO B npouecce YCTaHOBIEHUSA UCTUHbI, MPOBEPKU
OOCTOBEPHOCTU CoOAep>XaHUA OTAeNIbHbIX f0Ka3aTeNnbCTB. CBeaeHus o
AOKa3aTeNIbCTBEHHbIX paKTax, MoJly4eHHbIX C MOMOLLbIO MPeAyCMOTPEHHbIX B 3aKOHe



cpencTB OOKa3biBaHWA, ABIAIOTCA Cy,ﬂ,eﬁHbIMVI OOKa3aTeJIbCTBaMu.

KpomMe (pbakToB MaTepurasibHO-MPaBOBOro 3Ha4eHnsd, 4oKa3aTe/lbCTBEHHbIX (PaKTOB Ha
OTHOCMMOCTb A0Ka3aTesIbCTB BANAIT PaKTbl, ABAAIOLIMECA OCHOBAHHLIMU Ha
coBepLleHUn onpepesieHHbIX npoueccyasibHbIX 4ENCTBUN: MO OTKa3ly B NMPUHATUN
3asABs1IeHUsa U BO30y>XAeHNM fena, NnpekpaweHno Npon3BoacTBa NO Aeny nan
OCTaBJIEHMIO NCKa Be3 pacCMOTpeHNs, NPUOCTAHOBJIEHUIO NPOU3BOACTBA NO Aeny U T.4.
[Ona coBepLlueHnNs nepevyncsieHHbIX NpoueccyasbHbIX AENCTBUN HYXKHbI onpenesieHHble
dakTmnyeckme oCHoBaHMA.

Tak, akTnyeckne oCcHoBaHMe OTKa3a B NPUHATUM 3aABJIEHUSA, NPeKpPaLLeHuns
npou3BoACTBa Mo Aeny, ocTaBieHUs ucka 6e3 paccMoTpeHus, NPMOCTaHOBIEHUS
Npon3BOACTBa NO Aefly TOYHO yKa3aHbl B 3aKOHe (cTaTbn 133, 220, 222, 215,216 ITIK
P®). ObcToAaTeNnbCTBa Xe, HeobxognMblie, HanpuMep, 419 OTCPOYKM NCTMOSTHEHUNS
pelleHns yka3aHbl B 3aKoHe B obobiatowen popme (cT. 203 MK PD).

Bonpockl 0THOCMMOCTU cyAebHbIX A0Ka3aTeNbCTB PeLlaTCcs CyA0M B CTaaumn
BO3Oy>)XAEeHNA rpa)KJaHCKOro Aena, a Tak>Xke BO BpeMs NoAroTOBKM Aena K cyaebHomy
pa3bmpaTenbCcTBy U B Xo4e pa3bupaTenbcTaa.

Hepenkun cnyyan, Kkorga Te nam nHble cynebHole gokasaTenbCTBa, OTHOCALLMECSA K Aeny
"He poxuneatoT" oo cyaebHoro pasbupaTtensctBa, MbBO X CyLLeCTBOBAHUIO YrpoXKaeT
peasbHOe NC4e3HOBEHMEe, COKpbITUE, nctpebneHune. abbl He 4ONYCTUTbL BOMJIOWEHME B
XXN3Hb BblLLe0obOo3Ha4YeHHOM cUTyaunum n cnocobCcTBoBaTb BCECTOPOHHEMY U MOJIHOMY
BbIACHEHUIO haKTU4eCKMX 06CTOATENLCTB B CyAie 3aKOHOAATe b NMpeayCcMoTpen Takomn
MpPaBoOBOW MHCTUTYT Kak obecnevyeHme oTHOCUMbIX O0Ka3aTeNbCTB, KOTOPbIN TakXe
nMeeT HanpaB/E€HHOCTb rapaHTUPOBATb 3aWNTY MHTEPECOB O4HOWN N3 CTOPOH.

ObecnevyeHneM OoKa3aTesIbCTB Ha3blBAaeTCH ornepaTUBHOE 3aKpernjeHne B
YCTAHOBJIEHHOM Fpa)KAaHCKUM npoueccyasbHbiM 3aKOHOM Nopsake ceeaeHun o pakTax,
coBepluaemMoe cygben, HOTapnycoM UJIN KOHCYJIbCKUM y4YpexxaeHnem Poccuum 3a
rpaHnLEn, C Lenblo NCMOJIb30BaHUA NX B KaYyeCTBe A0Ka3aTesIbCTB NpU PaCCMOTPEHUN U
pa3pelleHnin rpaxxaaHcknx aen B cyge. Jinua, y4acTBylouwme B gene, numewouwme
OCHOBaHMA onacaTbCs, 4TO NpeacTaBsieHne HeobXoAMMBbIX O/ HUX LOKa3aTesibCTB
OKa)XeTCs BNOC/eACTBUN HEBO3MOXXHbIM UM 3aTPYAHUTESIbHbIM, MOTYT MPOCUTbL Cyn 06
obecneyvyeHnn 3Tnx gokasatenbcTB (CT. 64 MK PO).

MoTpebHocTb B 06ecnevyeHnn OTHOCUMBbIX K Aeny AOoKa3aTeslbCTB BO3HUKAET, Hanpumep,
KOrjga B Ka4YeCTBe BelleCTBEHHbIX [0Ka3aTeNbCTB UCMOJIb3YEeTCs CKOPOnopTsLLMecs
NPOAYKThI, TEpsSOLNE BUO N CBOMCTBA, KOrda CBUAETENb Ye3)XKaeT B AJINTENbHYIO



KOMaHAWPOBKY UM OPYrylo CTPaHy, KOrja CoCTossHME 340PO0Bbsi TOr0 MW MHOTO NnLua,
YbW MOKa3aHMSA Ba)XHbl NO AeJly, Bbl3blIBAET ONaCeHNs y Bpaden n gp.

B cyne pencteumsa no obecnevyeHnto goKasaTesIbCTB COBEPLUAIOTCA ULLb rocse
BO36y)XOoeHus gena, B CTagum NoAroToBKM Aena K cyaebHomy pasbupaTtenscTsy, B
cTaauum cypebHoro pasbupaTtensctsa. [1o Bo3by>XxaeHUs Npon3BoACTBa Mo Aeny B cyge
obecnevyeHne aoKasaTeNbCTB OCyLlecTBNsgeTCca HoTapuycom (n. 18 cT. 35 OcHos
3aKoHogaTesIbCTBa O HoTapuaTe oT 11.02.93.r.).

B 3asBneHun o6 obecnevyeHnn nokasaTenbCTB A0JIKHbI ObITb YKa3aHbl COAep)XaHue
paccMaTpuBaeMoro gesna; CBeeHns 0 CTOPOHaX N MecTe UX NPOXXMBAHUSA NN MecTe UX
HaxoXXOeHWNs; AOoKa3aTeNnbCTBa, KOTopble Heobxoanmo obecneynTb; 06CTOATENLCTBA,
ONA NOATBEPXKAEHUNA KOTOPbIX HEOBXOAMMbI 3TU AOKa3aTeNnbCTBa; MPUYUHbI,
nobyausline 3aasBuTtens obpatuTbCa ¢ npocbbon 06 obecnevyeHnn gokasaTenbCTB (CT.
65 MK PO).

Obecne4yeHne MoXxeT nponm3sBoanNTbCA CyaoM, B KOTOPOM paCCMaTPUBAETCA rpa>XKgaHCKoe
0eNlo Win B panoHe AeATeNIbHOCTU KOTOPOro A0J1I>KHbI ObITb npon3sseaeHnbl
npoueccyasJibHble nencTeuda no obecnevyeHno oKa3aTeNbCTB.

[okasaTenbcTBa obecnevymBatoTCs nytem gonpoca csmpeTtenen, OCMOTpPa NMNCbMEHHbLIX N
BelleCTBeHHbIX OOKa3aTe/IbCTB, HasHa4Ye€HNN 3KCMNeEPTMN3bl, COBEPLUEHNA OPYTnNX
DEencTBUi, HanpaBJIeHHbIX Ha 3akKpenaeHne n coxpaHeHne pakTUYeCKUxX OaHHbIX C
uesibio NCroJib3oBaHMA UX B Ka4eCTBe OO0Ka3aTeJIbCTB MNpuM pacCMOTpPEHUN Oe€Jla B CyeE.

MPOTOKOJIbI U MHblEe OKYMEHTbLI, COCTaBJ/IEHHbIE B npouecce obecnevyeHuns
OOoKa3aTeNbCTB, NCMOJIb3YTCA MNP paCCMOTPEHUN OeJla B KadeCTBe Npon3BogHbIX
MUCbMEHHbIX A0Ka3aTenbCTB, 3aMeHas cobon nepBoHa4alJibHble, eCJZin CaMIn
nepBoHa4alJibHble HeJ1b3A nobbITh 1 HenocpengCrBeHHO NccsiieanoBaTb B Ccyae.

CoBeplueHmne npoLueccyabHbiX 4eNCTBUN No obecnevyeHnto AO0Ka3aTeNbCTB He
npeppelwaeT Bonpoca 06 nx 0OTHOCUMOCTU: Cy MOXXET Npu pacCMOTPEHUN fena no
CYLLECTBY M NPU OLLEHKE O0Ka3aTeNbCTB NMPU3HaTb UX HE OTHOCALWLMMUCS K aeny.

1.3 JonyCcCTUMOCTb AO0Ka3aTeJibCTB

AOKa3aTeNnbLCTBO cyaebHoe



Ecnn npaBnio OTHOCUMOCTM A0Ka3aTeIbCTB MNOJIHOCTLIO COOTBETCTBYET 3aKOHAM JIOM KK
B NMpoLecce NpousBoACcTBa Mo Aeny, NpaBuso XXe AoNYyCTUMOCTU BCTyMNaeT B
NpoTUBOpPEYME C JIOFMYECKUM MbILLUNEHUEM KaK TAaKOBbIM C JIOTMKOWM 3aKoHa. [ONs Halwlero
MbILLJIEHUS HET HEAONYCTUMbIX [OKa3aTesIbCTB, TaK KakK Mbl OXOTHO orepupyeM ntobbim
hakToM, NoATBEP)XAaOLWMM AOKa3biBaeMoe. B ToM ciyvyae, ecnm AoKa3aTenbCcTBO Mo
CBOEMY COZIEP>XXaHUNI0 NPOTUBOPEYNT, HAaNPMUMEpP, HPABCTBEHHbLIM YCTOSIM MW NpaBuiam
Mopanu, nnb6o obnnMYeHo B HENNLIENPUSATHYIO (POPMY, TO OHO BCE PaBHO A1 HaLLEero
paccyika He nepecTtaeT ObiTb A0KAa3aTeNbCTBOM.

B nHoM cBeTe pellaeTcsi BONPOC 3aKoHoA4aTeNneM: B npouecce cyaebHoro gokasbiBaHUSA
NMeeT MecTo YCTAaHOBJIEHME HEN3BECTHbIX (PaKTOB, MMEILLNX MPaBOBOE 3HAYEHNEe, C
NMOMOLLIbIO He N0ObLIX BUAOB CynebHbIX N0Ka3aTesNlbCTB, NPelyCMOTPEHHbIX B 3aKOHe, a
3apaHee npeanucaHHbIX HOPMamu NpaBa CPeaCcTB A0Ka3biBaHUS.
HenocnenoBaTeNbHOCTb 3aKOHOAATENS, HAPYLLUEHWE NIOrMYEeCKOro rMocTpoeHuns
npoLeccyanbHOro 3aKoHoAaTeNbCTBa (MMeeTCcs BBUAY COAEp)XaTesbHbIN, a He
TEXHUYECKUIA acnekT) B TOM, 4TO Lesblo cyaebHoro pasbupaTtenbcTBa SABASETCS
YCTaHOBJIEHME UCTUHBI, @ HEAOMNYCTUMOCTb K €€ YCTAHOBJIEHMIO TeX UJIN UHbIX
JlOKA3aTeNbCTB CYLECTBEHHO 3aTPYyAHAET ee ycTaHoBneHne. Takum obpa3om,
Jl0Ka3aTeNbCTBO, HE COOTBETCTBYIOLLEe NMpaBuiaM AOoNyCTUMOCTU, B OPUONYECKOM
NnJaHe rnepecTaeT CYMTATLCA M HA3bIBAaTbCS [0KA3aTENbCTBOM.

MpaBuia [ONyCTUMOCTU AOKA3aTeNIbCTB BO3SHUKIIM B PYCCKOM AOPEBOJIIOLMOHHOM
rpa>KgaHCKOM CYyZOMpPON3BOACTBE KaK pe3ysibTaT yCUIEHHOr0 MPOHNKHOBEHMWS B
npoLecc NMCbMEHHbIX A0Ka3aTeNbCTB. HOpMbl 0 4ONYCTUMOCTU AOKa3aTesbCTB B
npouecce obnagasanm CBONCTBOM BCEOOLLHOCTU, Tak KaK pacrnpoCTpaHAINCL Ha BCe
KaTeropuun paspellaembix gen. JonycTUMOCTb AOKa3aTeNbCTB MOXKHO Obif10
pacueHnBaTb KakK NPUHUKUA rpa)KAaHCKOro npouecca.

B coBeTCKOM rpakiaHCKOM Cy40Npon3BOACTBE HOPMbI NpaBa, yCTaHaBnBaoLwme
OrpaHMYeHnsa B NCMOJIb30BaHMN [OKa3aTeNbCTB (4ONYCTUMOCTb A0OKa3aTeNbCTB),
yTpaTuan CBONCTBO BCeOOLLHOCTN, XapakTepHoe ana noboro npuHumMna npouecca,
CBOMNCTBO OCHOBHOIO MOJIOXKEHNA Npasa.

MpaBnio [oNyCTUMOCTU A0Ka3aTesIbCTB NPUMEHAETCS Mo OTAeSIbHbIM AefaMm, valle
BCEro CBA3aHHbIM C NPUMEHEHNeM HOPM rpa>KAaHCKOro rnpasa, peryanpytowmx
pa3nN4yHOro Bnaa caenku. Tak. A.®. KnenHMaH nog4yepkmsall, 4TO paspeLleHne Bornpoca
0 OOMYCTUMOCTU TeX WIN UHbIX Al0Ka3aTesIbCTB CBA3aHO YCTAaHOBJIEHHbIMU 3aKOHOM
dhopMamMu caesiok n nocnencTemaMmm HecobnogeHmnsa Tpebyemonm 3aKOHOM popmbil4.



Hopma npaBa, npeaycMoTpeHHas cT. 60 MK P®: "O6cTtoaTenbLCTBa Aena, KoTopble B
COOTBETCTBUM C 3aKOHOM AOJDKHbI ObITb MOATBEPXKAEHBI ONpefesleHHbIMU CpeaACcTBaMu
AO0Ka3blBaHWA, HE MOTYT MOATBEPXXAATLCA HAKAKUMN OPYrMMU AOKa3aTenbcTBamu", -
HeceT abCcTpaKTHbIN XapakTep. KOHKpeTu3aumsa n COOTBETCTBEHHO NPUMEHEHUS
BblLUEYKa3aHHOIr 0 NOJIOXKEHUSA BO3MOXXHO TOJIbKO NOCPeACTBOM COeAUHEHNSA C TON UK
WHOW HOPMOW Npasga, peryampytoLien NnpaBooTHOWEHNS, nognexawme cygebHomy
MO3HAHMWIO.

onyCcTMMOCTb AOKa3aTesIbCTB Kak NpaBoBON heHOMeH sBNseTCq 06beKTOM
MPUCTaJIbHOr0 BHUMAHMSA YYeHbIX pa3/IndHbIX OTpacsen npasa Ha NPOTAXKEHUN
OnvTenbHOro nepunoga spemMmeHun. O6LLHOCTb B OLLEeHKaxX A0NYCTUMMOCTU AOKa3aTesbCTB
nccneposaTenen npeactaBuTenen N rpax4aHCKom, N yrosioBHO-NPoL.eccyaslbHOW HayKK
COCTOUT B TOM, 4YTO AOMYCTUMOCTb OLLEHNBAETCSH KaK CTPOro popMasibHOE NOHATME
O3Havatlollee COOTBETCTBME UCTOYHUKA PAKTUYECKUX OAaHHbIX, 1 obnekatowen ero
npoueccyanbHon opMbl, TpeboBaHUSAM 3aKoHa. HO Ha 3TOM CXOACTBO N 3aKaH4YMBaeTCH.
B TpakToBKe "yrosoBHbIX" NpoueccyasncToB 4ONYyCTUMOCTb pacCMaTpuUBaETCs Kak
pesynbTaT cobnogeHns BCeX HOPM YrosIoOBHOMO npoLeccyasbHOro 3aKkoHa npu
npoBeneHnn cnencTena n cynebHoro pasbupatenbcTBa Mo yrosioBHOMY aeny, T.e.
npaswuia OONYCTUMOCTU COLEPXKAaTbCA UCKOYNUTENbHO B apCeHasie yrosoBHO-
npoueccyasjibHOro npasa.

YyeHure o0 AonyCcTUMOCTU A0KA3aTeNbCTB B FPaXKAaHCKOM MpoLecce CBSA3bIBAETCS C
OpveHTauunern Ha MaTepuasibHOe NPaBo C UCCIegoBaHNEM B3auMOOEeNCTBUS
MaTepuanbHOCTM U, NpeXXae BCero, rpa)klaHCKOro rnpaea, Ha npoLeccyasibHoe Npaso U
€ro HopMbI. B rpa)kgaHCKOM npouecce AoKa3aTeNbCTBa A0MYyCKATCA UM UCKITIOYaOTCS
13 npouecca cyaebHoro no3HaHMUs B CUJ1y pa3peLleHnii uan 3anpeToB, CoAep KaLLnXCs,
KaK npaBwJo, B MaTepuasbHOM npaBe. Bonpoc o cogep>XaHum HOpM, YCTaHaBMBAOLLNX
npaBuaa O4ONyCTUMOCTM AOKa3aTeNbCTB, B OPUANYECKON NUTepaType saBAsieTCs
cnopHbIM. OHM aBTOPbI CHATAIOT, YTO AOMNYCTUMOCTb A0OKa3aTeNbCTB PAaCApPOCTPaHAeTCA
TOJIbKO Ha CcBUAeTeNnbCcKMe nokasaHus (Hanpumep, K.C. KOoenbLCcoH), Apyrue nonaratoT,
4YTO 3TV NMpaBUsia PacrnpoCcTPaHATCA Ha BCe AoKa3aTeNIbCTBa.

NepBOHa4YasIbHO CHYMUTANIOCh, 4TO NpaBuaa AONYCTUMOCTU OENCTBYIOT TOJIbKO Clly4ae
yCTaHoBneHuns paktoB 06 ycnosusax caenok (A.®. KnenmaH, K.C. OaoenbcoH). B 60-e
roAbl BO3HUK/a TOYKa 3peHuns, npueellas CywecTByoWwme B3rnaabl K obuemy
3HaMeHaTesl0: NpaBuia ONYCTUMOCTN NPUMEHSAIOTCH NPU YCTAaHOBIEHUN PaKTOB,
XapaKTepusyLmnX He TOJIbKO CAENKN, HO U JieXXallnuX B OCHOBE APYrunx
NMPaBOOTHOLLUEHWNA.



Coaep>kaHne HOpPM 0 AOMYyCTMMOCTM A0Ka3aTeNbCTB Hanbonee nosHoO packpbiTo A.l'.
KannuHbiM. Mo ero MHeHUIO, A0NYCTUMOCTb J0Ka3aTeNbCTB C/laraeTcs n3 Tpex
TpeboBaHMN1bs:

ncrnoJibdoBaHMe Oad yCtaHOBJIEHUA NCTUHBI JINLWb MPeayCcMOTpPEHHbLIX CpeAnCTB
OOKa3blBaHWA,

[ONYCTUMOCTb U3 YMcna NpPeayCcMOTPEHHbIX NPOLLeCCYasibHbIM 3aKOHOM Jt0bbIX CpeacTB
NOKa3blBaHNSA, KpOMe CBUOETENbCKUX MOKa3aHUM,

OOMYCTUMOCTb JNLWb MNCbMEHHbIX OO0Ka3aTe/lbCTB ornpeaesieHHoro cogep>XaHmsa m
JopMbl, YyCTpPpaHeHne BCex APYrnx cpencTs AOKa3biBaHUSA, TaK)XXe NMUCbMEeHHbIX
00Ka3aTeNbCTB MHOIro cogep>XaHmsa n opmebl.

Mo pAay KaTeropuin Aen, Takux Kak: 0 BO3MeLLeHUN Bpeaa B CBA3M C NOBpeXAeHnem
3[10P0BbS, MPY pPaspeLLeHnn Cropa o Nnepesojie Ha Apyryto paboTy Mo COCTOAHMIO
3[10pOBbS, O MPU3HAHUN JINLLA HEAEEeCNOCODOHbLIM NN MPU3HAHUN BbI340POBEBLLEro ANLLa
JleecrnocobHbIM Cyay NPUXOAUTCS YCTaHaBIMBaTh lopuanyecke akTbl C MOMOLLbIO
npeannCcaHHbIX B 3aKOHe CPeACTB [A0Ka3biBaHUA, HO 6e3 UCKIIIYEHUA APpYruX
J10Ka3aTesNbCTB.

Hanpumep, npu yCTaHOBJMIEHUWN MCUXNYECKOro COCTOSAHUSA, Nnua B CJly4yae npeabsaBiieHns
3asBJIEHNSA O MPU3HAHMUKM ero HegeecnocobHbiM 06s13aTeNbHO Ha3HavYaeTca cynebHo-
ncuxmaTpudeckas aKkcrnepTusa. Ha 3To cpeacTBO AOKa3blBaHUA COOEPXKUTCA npsamoe
npeanncaHmne B CcT. 283 K PO.

Bo Bcex cnyvaax npu paccMOTpeHUn ae, CBA3aHHbIX C MPaBoOM Ha BOCMUTaHWE aeTen,
HeobxooMMOo MnoJsly4eHmne OT OpraHoOB OMNEKN M nornevynTeNbCTBa COCTaB/I€HHbIX B
YCTaHOBJ/IEHHOM Nopsigke akToB 00cnefoBaHUA YC/IOBUN XU3HU UL, NMPeTEeHAYIoWMNX Ha
BocnuTaHne pebeHka. ECam UcK 0 BoO3MeLLLeHUN Bpeda CBA3aH C yBeYbeM UM UHbIM
noBpeXXAeHNeM 300POBbS, MPUYNHEHHOI O JIMLLOM, He aBAaslLWmMMca paboTogaTenem
notepnesLlero, To cyn oba3aH 3aTpeboBaTb 3aknoveHne cynebHo-MeaNLNHCKON
3KCNepTu3bl B NoATBEPXAEeHWe (haKTa yTpaTbl NOTEPNeBLWUM TPYAOCNOCOOHOCTH,
MOCKOJIbKY YCTaHOBJ/IEHME 3TOro pakTa BXOAUT TOJIbKO B ee KoMneTeHuuo. Apyrum
CpenCcTBOM [0OKa3biBaHUA, HanpuMmep, 3akoveHne BTOK 3aMeHUTb 3TO 3aKoyeHune
Henb34. [NpaBuIO0 4ONYCTUMOCTM A0Ka3aTeNbCTB, YyCTaHOBJIEHHOE NpuBeAeHHbIMA B
KavyecTBe NpumMepoB HOpMaMu, UMeeT NHOe coep)KaHMe, No CPaBHEHUIO C
yCTaHOBNEHMEM (PaKTOB, XapaKTepusyLwmnx caesiku, u o3HavaeT, 4To 6e3
[0Ka3aTeNbCTB, NpeanncaHHbIX 3aKOHOM, Mo aeny 06onTUCh Hesb35, NX Hesb34A
3aMeHUTb APYrMMun gokKa3aTesibCTBaMu, HO NPU 3TOM A1 NOATBEPXKAEHUSA NN



ONpOBEP)XXEHUA (PaKTa MOXKHO MCMOJIb30BaTh AOMOJIHUTENLHO ApPYyrue cpeacTea
NOKa3blBaHUSA, €C/in 3Toro TpebyloT KOHKPEeTHbIE 06CTOoATENbCTBA AeNa.

Takune npasunia B POpI/I,EI,I/I‘-IeCKOI7I nnTepaTtype noJsiy4Hnsin HasBaHme «rnO3NTUBHDBIX>».
AfQpecaToM «MO3UTUBHbLIX>» MPaBuMa AOMNYCTUMOCTUN A0Ka3aTe/IbCTB ABNATCS Cya.

«Mo3nTMBHbIE» NpaBMIa 4ONYCTUMOCTU HEOBXOAMMO OTAMYaTb OT NMPaABUJI
[OMYCTUMOCTUN C «HEraTUBHbIM», T.€. UCKJIIOYAIOLLIMM, XapaKTepoM CoAep >XaHUs,
KOTOpble, Kak NMpaBuso, CBsA3aHbl C (hopMaMum caenok. Hopmbl NpaBa, 3akpennstowme
bopMbl CAENOK M NOCNEACTBUA UX HapyLLEeHUs, aapecoBaHbl y4aCTHMKaAM MaTepuasibHO-
NMPaBOBbIX OTHOLUEHW, CTOPOHAM.

B 3aBMCMMOCTU OT NOCNeACTBUN HapyLeHNa NMCbMeHHOW (popMbl BCe CAENKN OeNATCA
Ha 2 rpynnsbl:

COENKW, OANA KOTOPbIX 3aKOHOM YCTaHOBJ/IEHA NPOCTasA NMMCbMeHHaa (hopMa, HapyLleHune
KOTOPOW BNE€YeT NoCNeACcTBMA B BUAE NMLLEHNSA CTOPOHbI MpaBa B cJlyvyae cnopa
CCbINIaTbCA B MOATBEPXKAEHME CAENKM Ha CBUAETENbCKNE MOKAa3aHUS,

choenku, ona KOTopbIX YCTaHOBJIeHa NPoCcTas uian HoTapuasbHasa popMa CAesiokK, a
TakK>XXe X perncTpauunsd, korga HapylweHune popmbl Bleyer HeOeNnCTBUTENbHOCTb
caenku.

Mpu n3y4yeHNn nuTepaTypbl MOXXHO BCTPETUTL ABE TOYKN 3PEHUS, BblICKa3aHHbIE
pas3/IN4YHbIMN aBTOPaMU OTHOCUTEJIbHO TOr0, OXBaTbIBAOT 1M NpaBuia A0NYCTUMOCTH
[OKa3aTenbCTB 0be rpynnbl CAENIOK UK TOJIbKO NepByto rpynny. lNpeacrasnaeTcs
npaBunabHOW No3numa npogeccopa TpeywHukosa M.K., cynTatowero, 4To non Aencreune
AONYyCTUMOCTWM AOKa3aTeNnbCTB noanafatT clyd4an AoKa3biBaHUSA (PhaKTOB CAEJIOK KakK
nepBon, Tak U BTOPON rpynnbl, T.e. CAEJSIOK, OAJ19 KOTOPbIX YCTAaHOBJIEHbI KaK CaHKLMSA B
BUAe 3anpeLlleHns cCbllaTbCs Ha CBUAETENbCKME NOKAa3aHUA, rak U caHkUuuA B Buae
HeLeNCTBUTENbHOCTN cAenokl6. bonee KpacHopeymBbIMN N yOeanTeNbHbIM CBUAETENEM
NPaBoOTbl 3TOM MO3ULUN BbICTYMaeT, NoXXanymn, opuunanbsHaa cyaebHas npakTuka. Tak, B
MocTtaHoBnieHn NneHyma BC CCCP o1 31 mapTa 1978 r. "O npnmMmeHeHUN
3aKoHopaTesIbCTBa Npu paccMoTpeHun cygamu gen o6 ocsoboxxaeHnn nmyuiecTsa ot
apecTa (MCKAYEeHNN N3 onucn)" ¢ nsmMeHeHnaMmn ot 12 maa 1988 r. n ot 30 Hos6psa 1990
r. ykasaHo: «Cnenyet umMeTb B BUAY, YTO €C/IN NPUHALNEXHOCTb UCTUY MMYyLlecTBa
MOXKeT ObITb NOATBEP)XAEHA NMWb ONpeaesieHHbIMU cpeacTBaMn AOKa3biBaHUSA, Cy
OOJKEH MPUHUMaTb BO BHUMaHME TOJIbKO AOMNYCTUMbIe CpeACcTBa AOKa3biBaHMA. B
4aCTHOCTU, He MOryT BbITb NOATBEPXKAEHbI CBUAETEIbCKMMN NOKa3aHUAMN
obcToATeNnbLCTBa NpuobpeTeHns nMmylLecTsa ¢ HapylweHnem TpeboBaHUM CT. CT. 162,



CnucoK McnoJsib30BaHHbIX UCTOYHUKOB

1. KoHCcTnTYyumsa Poccunckon ®egepaunm (NpuHATa BCEHaApOAHbIM roJioCoBaHueM 12
nekabpsa 1993 r.)

2. [pakgaHCKMK npoueccyanbHbIn Kogekc Poccunckonm ®epepaunnm ot 14 Hoabpsa 2002
r. Ne 138-®3 (npuHAT NocypapcTteeHHoW Aymon 23 okTabpsa 2002 r.)

3. N'paxpaHcknm koaekc Poccuinckon ®epepaumnn (Hactb nepas) oT 30 HoA6psa 1994 r.
Ne 51-®3 (npuHAT MNocypapcTeeHHon [lymon 21 okTabpsa 1994 r.)

4. NpaxkpaHcKum Kogekc Poccunckonm depepaumm (Hactb BTOpas) oT 26 aHBapda 1996 r.
Ne 14-®3 (npuHAaT F'ocygapcTBeHHon [lyMmon 22 nekabpsa 1995 r.)

5. MNocTtaHoBNeHune MNMneHyma BepxosHoro Cyga P® oT 19 aekabpsa 2003r. Ne 23 "O
cynebHom peweHnn" (bronneteHb BepxosHoro Cyaa PO, N 2, 2004)

6. NocTtaHoBneHue MNneHyma BepxosHoro Cyna CCCP ot 31 mapTa 1978r. Ne 4 "O
NPUMEHEHUN 3aKOHO4aTeNbCTBa NPU paccMOTpeHUN cyaamm gen ob ocsoboxxgeHuu
NMyLLLeCTBa OT apecTa (nckatyYeHnm ns onucm)" (COOpHMK NocTaHoBAeHU [1neHyMoB
BepxoBHbIx cynos CCCP n PCOCP (P®) no rpaxgaHckmm genam, M., "Cnapk", 1994)

7. BacbkoBckun E.B. Y4ebHUK rpakgaHCKoro npouecca / Noa pegakunen mn c
npeauncnosmem B.A. TomcuHoBa. - M.: 3gaTenbcTBO «3epuano», 2003. - 464c. (Cepus
«Pycckoe ropungnyeckoe Hacnegume»).



